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G ood N CWA - for Florida Lawyers 


Florida Statutes 1941 — prepared under the direction and super- 
vision of the Attorney General of Florida — has received many highly 
deserved commendations. 


As an ideal complement to the splendid revision, members of the Bench 
and Bar have urged this as an opportune time for a completely annotated 
modern Statute with cumulative upkeep service — presenting in one 
place — Statutes, Notes, and pertinent Constructions by the Courts. 


Responsive to such urgings The Harrison Company and West Publishing 
Co. have recently announced. . . 


Florida Statutes 
Annotated 


The Exhaustively Annotated Edition of the new 


Official Florida Statutes 1941 
A citation to one is always a citation to the other 


Modern Cumulative Pocket Part Supplementation 


Write for full particulars 
regarding attractive price and terms 


THE HARRISON COMPANY WEST PUBLISHING CO. 
Atlanta, Georgia St. Paul, Minn. 
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FLORID 


FLORIDA 


Ne matter what part ef Florida yew’re planning 
te visit... me matter hew much er how little 
_ yewre planning te spend... “COLLIER” is the 
ome mame te remember!—Collier chain of hetels. 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tempe 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 
MANATEE RIVER 
Bradenton 
SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


LAKELAND 


BRADENTON 
SARASOTA 


PUNTA GORDA 


USEPPA ISLAND 


EVERGLADES 


— 


For sportsmen, for motorists, for lelsure-seekers, for 
season residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Appty te TRAVEL AGENT er address individual hetel managers ov 


COLLIER FLORIDA COAST HOTELS 


WOTEL TAMPA TERRACE 


TAMPA, FLA. 


7s FIFTH AVENUB 
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1942 - “Po’ Folks” Vacation Headquarters - 1942 


Take a Two-Week Land Cruise, Including Transpor- 
tation and Hotel Room Accommodations, via Stream- 
lined Train to Riviera Hotel and Return for only $55.00 


FLORIDA’S NEWEST, FINEST, and LARGEST 
ALL-YEAR HOTEL. 


Completed January, 1942 


THE RIVIERA HOTEL BAR AND GRILL 


Near Daytona Beach, Florida. 
“Where the Tropics Begin” 


Convention and Conference Headquarters the Year Round. 
Capacity 350 Guests. 


Private Bath, Radio and Electric Fan in Every Room. 
Cocktail Lounge, Bar and Grill, — 3 meals daily per person 
from $1.30. Golf Links. Artesian Swimming Pool with Sand 
Beach. Tennis, Badminton, Ping Pong, Croquet, Horseshoe 
and Shuffleboard Courts. Ballroom and Convention Hall. 
Banquet Facilities. 1,000 Acres of Spacious Grounds. 
COOLEST SPOT IN DIXIE, AT THE BIRTHPLACE OF 
THE TRADE WINDS. Where the Labrador (Arctic) Cur- 
rent meets the Gulf Stream, and Bathing and Fishing are 
Superb. 


Write Touay for Free Descriptive Literature. 


HOTEL RIVIERA, Box 429, Daytona Beach, Fla. 
“Most for Your Money in Florida.” 


Phone 1800 on Arrival and Car Will Meet You 
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FLORIDA STATUTES 1941 


By HONORABLE J. TOM WATSON, Attorney General of Florida 


EXPLANATION OF CHAPTER NUMBERING OMISSIONS 
AND ON ERRORS AND CORRECTIONS LIST 


The Florida Statutes 1941, a revision and compilation of the statutes of Florida 
by the Attorney General, became effective July 29 as the law of this State pursuant 
to the Governor’s proclamation on June 29 of this year. All of the statutory laws of 
general application, the Federal and State constitutions and the rules of practice 
governing Florida courts, together with a most thorough index, are bound in one volume. 


The buckram-bound Volume I and the paper-bound supplementary Volume II, 
which contain tables, history, and revision notes, and other relevant data, are being 
sold and distributed by the Secretary of State at the low price of $10.00 for the set 
delivered within the State. Since the new statutes are now the law of Florida, lawyers 
practicing in this State can hardly afford to be without a copy in their office, and in 
view of the very low price it is now possible for them, and every other person needing 
a set of up-to-date laws, to have one. 


An interesting feature is the new “decimal system” numbering of the sections, 
and the division of the laws under titles, which is thoroughly explained in the preface 
uppearing in Volume I. For satisfactory use of this Revision, in my opinion, it is very 
necessary that this preface be read thoroughly and studied. 


A person first using the statutes and without a study of the numbering system 
employed as explained in the preface may think that his volume is defective because 
of the skips in numbers between titles. However, it is noted that this is a distinet 
advantage of the system because the omission of these numbers will allow for future 
expansion of the statutes without disturbing the sequence of chapters embracing related 
laws, within the title divisions. There is also included in the preface full information 
as to the proper use of the set and an explanation concerning the system used in 
revising and compiling the laws and indexes. 


A further convenience to the user is a separate listing of the titles and an alphabetical 
subject index of the chapters appearing in the front of the book in addition to the 
general index in the back of the volume. The preliminary edition of the paper-bound 
Volume II provides an excellent handbook and supplement to Volume I. The history 
and revision notes in it are numbered and in the same sequence as related titles and 
chapters in Volume I. Thus, the history and revision notes of a section in Volume I 
may be found in Volume II by reference to the section number and without having to 
refer to a separate index. This volume also contains a table synchronizing sections of 
the Revised General Statutes and Compiled General Laws, and a table synchronizing 
the chapter and section numbers of the general acts of the Legislature from 1919 to 
1941. Also, tables of population acts. 


The indexes to the constitutions and court rules, as well as the general index to the 
statutes, have been thoroughly worked out with sufficient breakdowns, catchwords, and 
cross references to enable the user to find what he wishes with a minimum of effort. 
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I regret that mistakes have been made in the Revision, and no doubt inconvenience 
. and confusion will be caused by some of these. A temporary “Errors and Correction” 
sheet has been mailed to all purchasers to date of the books. If users of the Revision 
Work will report any errors that are discovered in the contents, to the Attorney General, 
from these reports and our own memorandum of discoveries of like nature, there will 
be compiled on or about January 1, 1943, a final “Errors and Correction” sheet for 
each book—to be mailed without charge to all users writing in to the Attorney General 
and requesting one. Copies of the “Temporary Errors and Correction” sheet may be 
had now upon request to the Attorney General. 


At the next session of the legislature we will submit, as was done with reference 
to the 1920 Revised Statutes, a correction bill that will point out all errors in the 
Revised Statutes of 1941, and make legislative correction of same. Attention is called 
to the following which should be noted by members of the Bar. The following Sections 
shown in the Revised Statutes, 1941, should be disregarded as each was repealed by 
Aets of the 1941 Legislature: 


Sections 62.11, 62.12, and 62.13 were repealed by Chapter 20452, Acts 1941. ’ 
Section 76.23 was repealed by Chapter 20452, Acts 1941. 
Section 77.25 was repealed by Chapter 20452, Acts 1941. 


ERRORS AND CORRECTIONS 
VoLuME I 
Statutes: 


Section 14.04, lines 2 and 3, change “nine thousand five hundred dollars” to “nine 
thousand dollars.” 


Sections 62.11, 62.12 and 62.13, repealed by chapter 20452, acts of 1941, and should 
be stricken out. 

Section 76.23, repealed by chapter 20452, acts of 1941, and should be stricken out. 

Section 77.25, repealed by chapter 20452, acts of 1941, and should be stricken out. 

Chapter heading of Chapter 145, change “COUNTY FREE PUBLIC LIBRARIES” 
to “COMPENSATION OF COUNTY OFFICIALS.” 

Section 199.31, line 6, following the word “this” insert the word “chapter.” 

Section 208.41, line 2, following the word “sections” change “208.36-208.4” to 
“208.36-208.42.” 

Section 317.21, subsection (2), line 5, change “one thousand dollars” to “five hun- 
dred dollars.” 

Section 344.23, line 3, following the word “this,” add the word “chapter.” 

Chapter 382, change section “328.31” to “382.31.” 

SeSction 588.05, change reference in two places “Section 585.04” to read “Section 
588.04.” 

Section Analysis of Chapter 640, line 11, change “Guarantee” to “Guaranty.” 

Section 640.10, line 1, change “Guarantee” to “Guaranty.” 

Section 640.11, line 5, change “guarantee” to “guaranty.” : 

Section 731.34, lines 21 and 22, strike out “irrespective of the terms of the will of 
said decedent,” and line 28, strike out “or share under the will.” 

General Index to Statutes: 

Under head “TAXATION,” following sub-head “Tangible personal property,” add 
sub-head “Tax collection agency,” preceding entry “Application of law, 197.01.” 

Under head “DOGS,” entry “Municipal regulations,” change “168.08” to “168.09.” " 

Under head “INSURANCE,” sub-head “Life insurance,” entry “Cash surrender 
value,” change “622.14” to “222.14.” 

Under head “COUNTY COMMISSIONERS,” entry “Budget, appropriation for 
investigating voting,” change “100.04” to “100.40.” 
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Under head “COUNTY COMMISSIONERS,” sub-head “Eminent domain,” entry 
“Estimate of expenses,” change “125.05” to “129.05.” 

Under head “COUNTY FINANCES,” sub-head “Budget,” sub-head “County Com- 
missioners,” entry “Estimate of expenses,” change “125.05” to “129.05.” 
Under head “INSURANCE,” sub-head “Agents,” sub-head “License,” sub-head 

“Revocation, suspension, cte.,” entry “Authority for,” change “927.31” to 
“627.31.” 
Under head “LEWDNESS,” entry “Penalty,” change “708.02” to “798.02.” 
Under head “CRIMINAL PROCEDURE,” sub-head “Limitations of prosecutions,” 
sub-head “Wild trees, selling, ete.” change “856.06” to “865.06.” 


ERRORS AND CORRECTIONS 
VotumeE II 


History and Revision Notes: 


Sections 62.11, 62.12 and 62.13 are repealed by chapter 20452, acts of 1941, and 
should be stricken out. 
Section 76.23 is repealed by chapter 20452, acts of 1941, and should be stricken out. 
Section 77.25 is repealed by chapter 20452, acts of 1941, and should be stricken out. 
Compiled General Laws and Revised General Statutes Table: 
C.G.L. number 4941, change corresponding Florida Statutes, 1941, number “62.11” 
to “repld.” 


C.G.L. number 4942, change corresponding Florida Statutes, 1941, number “62.12” 
to “repld.” 


C.G.L. number 4943, change corresponding Florida Statutes, 1941, number “62.13” 
to “repld.” 
C.G.L. number 5276, change corresponding Florida Statutes, 1941, number “76.23” 
to “repld.” 
C.G.L. number 5306, change corresponding Florida Statutes, 1941, number “77.25” 
to “repld.” 
Aets of Legislature Table: 


Chapter number 20673, change corresponding Florida Statutes, 1941, number “449.10” 
to “249.10.” 


Chapter number 20970, change corresponding Florida Statutes, 1941, number “232.12” 
to “236.12.” 
Population Table A: 


Change population number “143,000-150,000” to “143,000-154,000” relating to fore- 
closure of delinquent taxes. 


Editor’s Note: The project culminating in the publication of the 1941 Statutes was 
a project of the Florida State Bar Association and was done as a@ service to the lawyers 
of Florida in a hope that they could each purchase a set of the Statutes currently up 
to date, without too much expense. Your Editor is advised that there are plenty of copies 
still available for purchase. The cost is only Ten Dollars and they may be purchased 
through the Secretary of State’s Office. Under the Statute the Attorney General is 
required to prepare annotations and your Editor announces that the same are now in 
progress of preparation. They will be sold at a nominal cost. We should all of us back 


this project now that it is a reality and none of us can afford to be without the Statutes 
at their present price. 
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THE PRESENT TASK OF LAW ENFORCEMENT 


Address delivered by J. EDGAR HOOVER, Director Federal Bureau of Investigation, 
before the Annual Meeting of the International Association of Chiefs of Police 


Gratifying progress in law enforcement has developed from your annual meetings. 
These annual conferences offer a splendid opportunity for the Nation’s law enforcement 
leaders to inventory their responsibilities and accomplishments and to chart the course 
that lies ahead. My hopes for the success of these sessions are matched only by my 
grave concern for the future of our land. 


Ten months ago our Nation went to war. We had no other alternative. A vicious 
and heartless foe struck the first blow and drew the first blood. Since then our enemy 
has enjoyed a long series of victories. We have suffered defeats—and others are bound 
to come, but there will be a turning point. America’s military, aerial and naval might 
will have its day. Then, the stories of Axis victories will dwarf and dwindle to extinction. 


What has this to do with law enforcement? I can answer this question best by a 
passing reference to many conversations I have had with high military and naval leaders. 
To a man, they have the utmost confidence in their ability to meet the enemy on less 
than even terms and emerge victorious. But they also hold that they cannot win without 
the complete support of the people on the home front. Without the implements of war, 
without communications, without supplies and without moral support, their sacrifices 
will be in vain. 


The enemies we fight on many fronts, thousands of miles from home, have long 
boasted of their ability to foment domestic unrest and strife. And their words have 
not been idle boasts. They have done just that. Their underground armies have accomp- 
lished as much, if not more, than their uniformed forces. They have long been aware 
of the great American shortcoming of taking things for granted, of living in idle bliss, 
unaware of the pitfalls ahead, and of underestimating the evil of our enemies. The 
ostrich-like theorists and spineless people who would throw away their liberty rather 
than fight and who would appease rather than stand four-square to the realities of the 
day, must now take their rightful place in the ranks. 


In this, law enforcement has a definite interest. If a defense plant is blown up 
in your city tonight, killing hundreds of innocent persons and destroying the means 
whereby our armed forces may be equipped, it will not be sufficient for law enforce- 
ment to state that an act of sabotage could have been avoided if the plant authorities 
had been more diligent. It will be no exeuse to say that law enforcement had insufficient 
personnel because some misguided politician restricted the law enforcement budget. 
Neither can law enforcement absolve itself from responsibility merely because meddlers 
forced restrictions on the authority of law enforcement to act. When these things threaten 
effective protection, law enforcement must take positive steps to fix responsibility and 
to correct such conditions before it is too late. 


The Nation today looks to the profession of law enforcement as never before to 
maintain the internal security of the land. The men in our armed and naval forces 
confidently depend upon law enforcement to protect the home front while they push 
forward on the battle front. And if there are weaknesses in individual law enforcing 
agencies, now is the time to correct them. Tomorrow may be too late. 


That there are weaknesses in law enforcement we must acknowledge. That mistakes 
oceur is inevitable. That judgment can be wrong is human. But they must not go un- 
corrected. The police administrator today, who is cognizant of a shortage of personnel 
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on his foree, who is aware of inadequate training, and who recognizes that he has 
improper equipment, should at once take vigorous corrective action. If the authority 
to do this lies in the hands of others, then he must see to it that they assume their 


responsibility. The public, who looks to the police for protection, should know why 
the police are powerless to act. 


As an illustration, I can refer to an experience of The Federal Bureau of Investi- 
gation. Years before Pearl Harbor, we began the careful cataloguing of names and 
activities of persons who would fight against America rather than for America. We 
publicly explained just what we were doing and why. And then foreign propagandists, 
misguided pseudo-promoters of civil liberties, silly sentimentalists, front men for sub- 
versive organizations, their stooges and mouthpieces, and some innocent persons, criticized 
us. And you men of law enforcement were not spared, for you too were preparing for 
the evil day. These individuals charged that the FBI was a menace to civil liberty; 
said that the police must be restricted. 


A far-seeing President of the United States stood firmly behind us in our efforts 
to protect America against the day when our enemies within might attack. The value 
of preparedness has since vindicated our judgment. When war came, thousands of 
dangerous enemy aliens were promptly arrested before they could move into action. 
But the fight still continues. To date, over 10,000 such individuals have been arrested 
by the FBI and cooperating law enforcing agencies. We must not relax in our v'gilanee. 
Even today, there are those who would: place the personal convenience of some Fascist- 
loving alien, invest'gated and apprehended because of his un-American activities, above 
the liberty and freedom of our citizens. 


It is the same problem which law enforcement faced only a few years ago when 
some misgu'ded parole boards, sob-sistered sentimentalists and corrupt politicians were 
indiscriminately paroling desperadoes and murderers from our prisons. That law en- 
forcement has not always been shortsighted in dealing with the enemies of society is 
proved by one striking instance which is the most flagrant abuse of parole on record. 
Less than twenty years ago, Adolf Hitler went to prison following his conviction for 
violent and treasonable demonstrations against his government. In less than six months, 
meddlers and panderers of justice sought to have him paroled. The Director of the 
Bavarian State Police protested strongly against his parole, stating, “Hitler will again 
take up his relentless fight against the Government and not abstain from violations 
of the law even if he is to face the revoeation of his parole.” Unfortunately, social 
reformers in Germany refused to heed this warning and Hitler was paroled after 
serving less than nine months of his long prison sentence. The world knows the con- 
sequences. Had Hitler not been paroled, then his Nazi Party might never have come 
to power and certainly its reign of terror would have been postponed. 


I mention this not to emphasize the issue of parole itself but to point out that 
the law enforcement profession in peace, as well as in war, must deal justly but strongly 
with those who have proved themselves a danger to this Nation. We must not be guided 
by individuals who seek to interfere with the true course of justice. We must not be 
influenced by political, monetary, sentimental or other reasons. We must enforce our 
national security statutes and the President’s proclamations, firmly and impartially. 
There are enemies in our midst and it is our sacred responsibility to expose their dirty 
dealings and bring them to justice. 


The Nation’s law enforcement agencies are severely taxed with new burdens brought 
on by the war. Understaffed, and often poorly equipped, America’s law enforcing agencies 
have turned in a most creditable performance. You have no more important task than 
that of keeping law enforcement in professional hands. True, you must have ass'stanee, 
and you welcome the aid of citizens everywhere. But the fact remains that there are 
many uninformed and misguided individuals who would like to direct law enforcement 
without assuming its responsibilities. 
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The past few months have demonstrated that the decent American has no reason 
to fear honest law enforcement. Nor does the honest, American-minded alien need have 
any such fear. Invariably his fears in the past have been nurtured by self-appointed 
apostles of social behaviour who themselves are out of touch with reality. 


True, the “ism” advoeates eye us with suspicion. They should. Because our Nation 
is now convinced that we have no place for the hellish hates they represent. In considering 
them, trained law enforcement officers are quick, however, to distinguish the wheat from 
the chaff and to protect the honest alien who has sought America as a haven of refuge. 
The would-be witch hunts, which have already made their appearance, come not from 
law enforcement. In every instance where they have occurred, obviously well-intentioned 


citizens have been swept away on the wings of mob spirit and emotions rather than 
facts. 


In days such as these, there must, of course, be a tightening up on the release of 
information that would aid the enemy. Too much eare cannot be exercised in discussing 
matters bearing upon the war effort. Rumors and idle gossip can serve no good. Loose 
talk ean bring tragic consequences. 


It has always been the policy of the FBI to release to the public such facts as 
are possible once an investigation has progressed to the point of arrests or convictions. 
But it never has been our policy to announce in advance what we are going to do. 
That would be harmful to the public interest. I commend that policy to all law enforce- 
ment. 


As the war effort intensifies, law enforcement must increasingly look to the loyal 
publie for assistance. The splendid cooperation which the press has afforded every field 
of law enforcement has been most gratifying, and I cannot commend too highly the 
splendid performance of the hard-working members of the journalistic profession. 
No finer job has ever been done in the history of the American press than that which 
is being performed. Our press representatives are making heroic efforts to separate facts 
from propaganda, the true from the false. Hard-working reporters and editors, and 
their associates of screen and radio, have given their best efforts and thoughts that the 
country might be informed without hysteria. Daily, they demonstrate their willingness 
and ability to help. But at the same time, headlines, broadcasts and movies will not 
win the war; neither will they in themselves protect America from spies, saboteurs 
and enemy agents. They can help. But, first, law enforcement must do its job. 


Increasingly, “catching spies” has become the desire of many untrained and un- 
equipped individuals. By being cautious and absolutely accurate in making public 
announcements, law enforcement officials can offset those who would spout forth wild 
accusations which, when examined, would be found wanting in substance. 


The gauging of accomplishments in our work today by screaming headlines and 
dragnet arrests is impossible. Best results cannot be gauged by blatant statements, and 
the maintenance of our internal security is too sacred a trust to permit it to be used 
by psychopathic political hopefuls as a catapult to bold headlines. Countering the 
activities of the domestic enemies is effective only when they are under constant 
surveillance, their sources of information controlled and their communications supervised. 


It should not be forgotten that our Nation has been formed of many races and 
nationalities. Professional law enforcement must not permit itself to be misled by 
emotion-guided or gossip-minded individuals to acts of nuisance and oppression against 
persons merely because of a foreign background. Let us be guided by facts and facts 
alone. The Nation need have no fear that professional law enforcement will be moved 
by surges of personal prejudice and selfish motives. 


In protecting America today, it will be well to continue the preventive procedures 
we have followed since the emergency. When persons come under suspicion, we must 
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consider every factor and bear in mind that no honest, law-abiding citizen will object 


to being questioned. The imposter and those seeking to conceal identities will, of course, 
loudly protest. 


The story behind the success of law enforcement thus far is one of farsighted 
preparedness and determined cooperative effort. For years the men of law enforcement 
and the FBI have worked hand in hand for the purpose of bettering the profession 
and of safeguarding our fellow men. Through our Identification Division, which now 
has over 50,000,000 sets of fingerprints on file, our Technical Laboratory, crime reporting 
facilities, National Police Academy and police training programs, we have blended our 
efforts to achieve our common goal. With the President’s Directive of 1939, the FBI 
Law Enforcement Officers Mobilization Plan for National Defense was inaugurated 
and 155,000 officers of the Nation were mobilized into a smoothly functioning unit. 
Almost over night, men who had concentrated on criminal investigations and regular 
police duties turned full efforts to the investigations of activities menacing our national 
security. While the dictators met in conference to divide the spoils of war and decide 
on new aggressions, conferences of peace officers were held and continue to be held 
throughout the United States to maintain our internal security and to make the American 
Citizen safe in his home. 


Law enforcement always has been the first line of defense on the home front in 
emergencies. With this in mind in the fall of 1940, the FBI dispatched a mission to 
England to study police procedure under actual wartime conditions. Their observations 
proved conclusively that civilian defense work was another tremendous responsibility 
that organized law enforcement must shoulder in anticipation of that day when America 
may be the target of enemy bombers. I am happy to announce today that another 
mission has just returned from England after studying the more recent wartime exper- 
iences of the police. Again, the results of the FBI studies will be made available to 
the police of this country. 


The FBI Civilian Defense Courses for Police were instituted in October of 1941 
throughout the country, designed to train American officers in the problems of home 
defense. In February of this year, a series of War Traffic Schools was inaugurated 
by the FBI. This covered all phases of traffic conditions that confront a nation at war 
in order that America would not suffer the tragic experiences of some European 
countries when disorganized traffie and panic-stricken pedestrians interfered with the 
movement of the armed forces and actually contributed to the downfall of some nations. 
A total of 438 Civilian Defense and Traffic Schools were held, attended by 36,722 
officers, representing over 7,000 law enforcement agencies in the land. 


I could not begin to thoroughly review, however, all that the profession has done 
during the emergency and particularly since war has been declared. Day after day, 
despite increased difficulties, we have struggled to keep abreast of our responsibilities. 
The majority of your departments have added auxiliary policemen to assist you in 
your manifold duties. A recent survey conducted by the FBI revealed that there are 
approximately 175 auxiliary officers for every 100 regular police officers in the 
larger cities. New personnel necessitates additional and intensive training. The IACP 
and the FBI have worked together constantly to provide that training. 


In handling our wartime duties, we must never lose sight of our vast domestic 
problems. Crime is definitely on the increase. Enforcement alone is not the aaswer. 
Juvenile delinquency is mounting rapidly and unless we all do our jobs better, we can 
expect another era of lawlessness such as swept the country after the last war. By 
constantly enlisting the intelligent aid of the citizens, we can build up a barrier against 
the lawless. But the greatest single thing we can do is to constantly emphasize prevention 
and in so doing the place of emphasis is in the home. 


The fundamental fact remains that the principal responsibility of a law enforce- 
ment agency is to vigorously, fearlessly and courageously enforce the laws, to apprehend 
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violators and turn them over to the prosecuting officials. Kidnappers and bank robbers 
were stopped when they could no longer act with impunity. The same methods will 
work in other fields as well. 


The wartime spirit of abandon should not cause people to assume a_ paternal, 
tolerant attitude toward criminals. The greatest crime of our age is tolerance of and 
compromise with indecency. 


In surveying the advances of our profession, we can take great pride in the fact 
that America today has all the advantages of a national police with none of its 
objectionable features. Inspired by the sacredness of a common task, law enforcement 
presents a solid front of courage and integrity ready to continue at any sacrifice to 
carry out its assignment of protecting America. I am certain that in this time of war 
the country can feel safe in the knowledge that its internal defenses are manned by 
these gallant, skilled, self-sacrificing, patriotic law enforcement officers, trained in 
modern methods and vitalized by the spirit that has made America great—the spirit 
that will continue to make our America endure and conquer every foe from within or 
without. May we continue to dedicate ourselves to this task! 


SOLDIERS’ AND SAILORS’ CIVIL RELIEF 


IMPORTANT LAW AMENDMENTS ON DEBTS, TAXES, MORTGAGES, LEASES, 
A INTEREST, LIFE INSURANCE, ETC. 


By GANSON J. BALDWIN of the New York Bar 
(Author of “Legal Effects of Military Service’) 


A far reaching law to allow many persons in military service to pay off their debts 
in installments after service, cancel their leases, limit their interest charges to 6 per cent, 


and aid them in many new ways, has been passed by Congress and became effective 
on October 6, 1942. 


Dependents may also obtain relief as to their own debts in many instances under 
the new law. 


It is the first extensive revision of the Soldiers’ and Sailors’ Civil Relief Act, which 
had already granted relief as to evictions, income taxes, real estate taxes, installment 
purchases, repossessions, foreclosures, mortgages, lawsuits, judgments, garnishments, 
attachments, life insurance premiums, ete. 


The purpose of the law is to relieve the men in our armed forees from financial 
or legal difficulties which might impair their efficiency or morale, or prejudice their 
rights while away from their homes and businesses. 


Creditors are not reimbursed by the government for losses they sustain when leases 
are canceled, interest rates reduced, ete. 


Obligations Generally 


The new provisions allow any debt incurred after service to be suspended by a 
court during service and paid off after service in installments over a period equal to 
the full period of service, if ability to pay is reduced by being in service. Interest 
payments may also be suspended during service and added to the debt. To obtain this 
relief the debtor must apply to a court, upon notice to the creditor. The court may 
limit the relief to fit the circumstances. 
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Taxes 


Taxes and assessments falling due either before or during service may be treated 
in the same way. 


Mortgages 


Real estate mortgages and contracts to buy real estate, if made before service and 
payable in installments, may be suspended in the same way, but an even longer period 
after service is allowed to pay off the principal and accumulated interest, the period in 
such cases being the full period of service plus the then unexpired period of the mortgage 
or contract. 


Leases 


Leases made before entering service on premises occupied for dwelling, professional, 
business, agricultural, or similar purposes may be cancelled at any time during service 
by mailing or delivering to the landlord, or his agent, a written notice effective 30 days 
atter the next monthly rent day. No application to a court is necessary. Landlords may 
apply to a court to prevent or modify a termination where the privilege is abused. 


Interest 


Interest is limited to 6 per cent while in service after October 6, 1942, on any debt 
incurred before entering service, unless the creditor applies to a court and shows that 
the debtor’s ability to pay a higher rate is not reduced by his being in service, in which 
case the court may fix a fair rate. The 6 per cent must include service charges, renewal 


charges, fees, or any other charges, except bona-fide insurance in connection with the 
debt. 


Life Insurance 


Premiums on life insurance up to $10,000 (instead of $5,000) will be guaranteed 
by the government to prevent lapses during service and two years thereafter (instead 
of one year), if the insurance comes within the requirements of the law. The old 
requirement that loans must be less than 50% of the cash value is repealed. However, 
the insurance must have been taken out at least 30 days before entering service (or 
before October 6, 1942). The insured must pay the accrued premiums within two years 
after service, in so far as the cash value is not sufficient to cover them, and if he 
fails to do so the U.S.A. pays the insurance company (and he must reimburse the U.S.A., 
which was not required under the old law). 


Assignees of life insurance pledged as security for loans, ete., before the insured 
entered service cannot turn the policies in for the cash value, ete., during his service 
or one year thereafter, except by permission of a court or by written consent of the 
insured during that period, unless the premiums are not paid (but premiums are not 
deemed to be unpaid if guaranteed by the U.S.A.). Insurance companies as assignees 


under policy loans are excepted (but such policies are protected if the U.S.A. guarantees 
the premiums). 


Co-makers on Notes 


Co-makers on notes and other obligations of men in service may obtain the same 
relief as indorsers and guarantors, the status of co-makers having been in controversy 
under the old provisions. All persons primarily or secondarily liable on a debt of a 
person in service may now be protected, when relief is granted to the person in service. 


Dependents 


Dependents who themselves have made leases, or mortgages, or purchases on the 
installment plan, or secured loans, may apply to a court for relief if their ability to 
pay is reduced due to the service of the person upon whom they are dependent. 


; 
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Other New Provisions 


Draftees now get many types of relief from the time they receive an order to report 
for induction. United States citizens who joined the forces of our allies get the same 
protection as those in our own forces. Sureties on criminal bail bonds for a person in 
service may be released when service prevents his being produced in court. Suits to 
repossess autos or tractors could not be stayed under the old law if less than 50 per cent 
had been paid, but the new law protects the purchaser if any payment had been made. 
Tax sales and tax proceedings are prohibited during service, except by permission of 
a court, and the present provision requiring the person in service to file an affidavit 
with the tax collector to get such protection has been repealed. Local taxation of military 
personnel serving in various States, counties or municipalities where they do not regularly 
reside is also prohibited as to income and personal property taxes. 


PAROLE COMMISSION ADDRESSES LAWYERS 


Members of the Florida Bar, Greetings: 


The Florida Parole Commission, newest agency of the State government, has now 
completed one year’s service to the citizens of this state and I am taking this oppor- 
tunity to thank you lawyers for your fine cooperative efforts. 

To properly function, the Commission must have the thoughtful consideration of 
all the State’s citizens. We must have, above all, every bit of available information 
concerning individuals, for the Commission’s chief purpose is to make every effort to 
he!p those individuals who want to help themselves. 


Florida’s lawyers, many of them, have been of very great assistance to us in our 
consideration of the 3500 men and women in the state prison system. The members 
of the Bar with whom we have had contact have readily given us all the information 


they had at hand and have apparently used their best efforts to guide us along the 
right trails. 


There have been many erroneous statements made concerning the Commission, as 
is natural of a governmental agency dealing as this Commission does with those individuals 
who in weak moments violate the law. Many of these statements, too, have originated 
with indiv:duals who have no regard for the law and who, as a result, time after time 
have left prisons only to go back in a short while with another sentence. Of course, those 
individuals know they have no right for parole consideration and furthermore would 
probably refuse parole should it be offered them in that they do not want to be “ham- 
strung” in their way of living by the supervision which they know is attached to parole. 


Word has reached the Commission that among the statements made concerning its 
work is that we have advised prisoners not to employ lawyers. The Commission wishes 
to emphatically deny this rumor. Every prisoner has a right in a free country to employ 
counsel for any purpose he or she wishes and the Commission is happy at all times to 
receive the benefit of the advice and findings of reputable members of the Bar, and has 


and will give them a courteous hearing and opportunity to present their views to the 
Commission. 


The three members of the Commission are making every effort to handle our problems 
in an equitable manner. We are also expending every effort toward the protection of 
society through the choice of individuals to whom parole should be granted. Let it also 
be remembered, however, that we are just three men, that we have all the failings of 
other men; but keep in mind, if you will, when you hear of parole and probation 


: 
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failures, and you wiil, that there are many, many others in Florida on parole and 
robation who are “making the grade” as real citizens. 


In the handling of appeals from the taking away of automobile drivers’ licenses, 
the Commission has set up a very definite set of rules. Such was necessary in order 
that there be order in the handling of such appeals and so that we would not be 
handicapped in the chief undertaking before us. 1 am sure all of you, through your 
experience in orderly court procedure, realize the necessity for the rules and understand 
that they aren’t just so much “red tape” set up as a whim by th's constitutional ageney. 


Commissioners Joseph Y. Cheney and James T. Voee'le, the latter for many 
years a member of the Bar, and the writer will appreciate the continued cooperation 
of the Florida lawyers. We respectfully ask for your constructive criticism in connection 
with our work. No other professional group in this state is in a position to be of as 
much aid to this Commission as are the individual men and women who make up 


the Bar. 


Most sincerely, 


Francis R. BripGes, Jr., Chairman 
FroripA PAROLE COMMISSION 


NEW YORK BAR SURVEYED FOR WAR WORKERS 


Questionnaires have been sent by the 
War Committee of the Bar of New York 
to the city’s 25,000 lawyers to determine 
the number of lawyers availab!e for volun- 
teer war work, according to announcement 
by Charles Evans Hughes, Jr., chairman 
of the committee, which was created last 
April by joint action of all the ety and 
county Bar associations here. 


Letters accompanying the questionnaires 
explained the purpose of the “war service 
roll-eall” as follows: 


Gets Requests for Help 


“The committee is receiving requests 
from federal, state and city authorities, 
with rapidly increasing frequency, for the 
voluntary assistance of lawyers in connec- 
tion with civilian defense, selective service, 
rationing, community leadership and _ or- 
ganization, and for other purposes, and 
also the committee itself requires additional 
manpower in legal aid for the military 
forees, in its speakers bureau, and in other- 
wise assisting the war effort. Only some of 
these activities are strictly professional, 


but they all demand patriotism, energy and 
character. 


“While many of the 25,000 lawyers in 
the city are already engaged in the war ef- 
fort in the armed forces or otherwise, we 
know there are many thousand others eager 
to verve for at least part time if only the 
way and the opportunity are presented. 
This letter is addressed to the entire Bar 
of the city, for the committee wishes both 
to ascertain what lawyers are doing in this 
national crisis, and to help them to do 
more.” 


What Information Sought 


Information is asked by the question- 
naires on present war activities of lawyers, 
preferences and qualifications of each law- 
ver volunteering his services, and the ex- 
tent to which each member of the Bar is 
available for war work. 


Hughes announced that replies to the 
questionnaires would be tabulated and that 
lawyers expressing a willingness to serve 
would be interviewed by members of the 
committee. 


| 
| 
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Editorial 
THE AMERICAN JUDICATURE SOCIETY 


The American Judicature Society was founded in 1912 to consider 


the causes for dissatisfaction with the administration of justice and what 
should be done to improve it. 


It has continued its objects and aims continuously since that date. 
At present it has some thirty-five hundred members. Its function is to 
develop and spread ideas, encourage research and discussion, publish 


news and foster organized efforts towards the improvement of judicial 
administration. 


It was the first to advocate a responsible, self-governing, integrated 
state bar in this country. Since 1917 it has published a bi-monthly Journal 
devoted exclusively to judicial administration and this Journal itself is 
well edited and well published, and contains much interesting news for 


the members of the bar, and particularly for those who are interested 
in bettering the profession. 


Florida has an enviable record in co-operating with the Society. While 
it ranks twenty-seventh in population in the country and ranks nineteenth 
in the number of lawyers, nevertheless it is eleventh in members of the 
American Judicature Society, so while we are co-operaating quite well 
with the Society yet it merits your further assistance. 


Mr. Justice Jackson, of the Supreme Court of the United States, says: 


“For a generation the Society has been one of the most vigilant and 
disinterested advocates of efficiency in the judicial processes and of 
the full discharge by the legal profession of its responsibilities to 
society, as well as to its clients. The singleness of aim of this organiza- 
tion and its steadfastness have made it a singularly effective instru- 


ment and recommend it to those interested in the long term welfare 
of our profession.” 


Does not such an organization merit the further support of the 
Florida Bar? 
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SIXTEEN YEARS WITH ORGANIZED BAR 


Editor’s Note: Major Ed R. Bentley, who sends us the following message, is now 
on active duty in the Military Justice Branch of the U. S. Army, spent sixteen years 
as an official of the Florida State Bar Association. In 1926, he was one of thirteen men 
who met in Jacksonville and organized the Conference of Delegates of Loeal Bar As- 
sociations which has proved to be the work-shop of the Association. He was elected 
secretary of the Conference at its initial mecting, and in 1928 was made secretary of 
the Association, sueceeding Gov Hutehinson. He has continued ever since in both positions 
except for two years, one of which (1938-39) he was president of the Association. As 
a result of a resolution he offered at the first meeting of the Conference of Delegates 
and presented on the floor of the Convention of the Association the following day, 
the FLortpa Law Journat was created. John C. Cooper was the first editor of the JouRNAL 
and when he resigned in 1934, Bentley was named by the Publication Committee as the 
editor and continued in that position until he entered the Army last month. In 1941 he 
was named the first Executive Secretary of the Association and led the fight for con- 
solidation of the bar which was approved overwhelmingly by the House of Representatives 
and lost in the Senate by a narrow margin. 


Breaking the ties of many years with the organized bar of Florida, 
was the greatest sacrifice I had to-make when I came back into the Army. 
For sixteen years I have lived with the lawyers of Florida and have 
been a part of their Association, which had become a part of my very 
life. I was keenly interested in our cooperative effort to promote better 
administration of justice, improve the lot of the practitioners of the 
law and create a more wholesome relationship within our profession and 
between our profession and the public. The secretaryship of the Associ- 
ation and the editorship of the Journal had become a hobby with me— 
I worked at them to the neglect of my own law firm, which became 
secondary in my thinking and effort. 


Of course I knew that I must relinquish the work sometime, but I 
had hoped to continue in the service of the Association until the plans 
to consolidate the bar had become an accomplished fact. I sincerely 
believe that the welfare of the average Florida lawyer in the future 
depends upon a strong all-inclusive bar—call it what you will—unification, 
consolidation or integration. I’m a small-town lawyer, and from the 
experiences of the 26 states with such an organization, I am fully con- 
vinced that the lawyer in the smaller towns and cities stands to gain 
much more in comparison from consolidation than the city lawyers, but 
all will be benefited. I believe with proper efforts on the part of the 
rank and file of lawyers under the leadership of Senator Dewey Dye, the 
fight can be won at the forthcoming session of the Legislature. 


In these years with the Association, I have seen its membership 
grow from about 350 to around 1900 members. I have seen many worth- 
while achievements. Many of the accomplishments have been intangible 
but some have been actual and real, some of the most noteworthy being: 
The Chancery Act, The Probate Act, Common Law Rules, Supreme Court 
Rules, The Criminal Code, Seventh Justice of the Supreme Court, Ad- 
vancing Qualifications for Admission and the 1941 Florida Statutes with 
provisions for continuous revision hereafter. 


It has been my pleasure to serve under a long line of presidents of . 
your Association—big men who gave of their time and ability of leadership 
unselfishly to build up the prestige of the Bar of Florida. That relation- 
ship has been pleasant and the friendship of these men has remained an 


. 
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inspiration to me. The members of the Publication Committee have always 
been a most pleasant cooperative. This committee’s first chairman, the 
late W. I. Evans, was really the founder of the LAW JOURNAL and con- 
‘tinued as chairman until his death. It was on his suggestion while presi- 
dent of the Association that I presented a resolution which resulted in 
the establishment of the JOURNAL. Ties such as these are not easily 
broken—cannot be broken without a twinge of the heart. 


To all of these men who have worked closely and intimately with 
me and the rank and file members of the Association who have been so 


cooperative, I express my sincere appreciation. The work of the Associa- 
tion will go on—it must go on. 


Many of the members are away now in military service—nearly one- 
third of the bar of Florida—and they are expecting the bar to carry on, 
to consolidate the gains it has made and achieve new advances. 


While a soldier never knows how long he will be at a station, my 
work here is most interesting—though quite arduous. In this Military 
Justice Branch we are engaged in reviewing the Courts-Martial trials 
held in the several camps and posts of the seven southeastern states. 
Major Arthur Black, Lake City, state attorney on leave from the second 
circuit, is one of the strong men of this organization. Colonel R. E. Kunkel 
of Miami made a great record here but has been called into the Wash- 
ington office. The personnel consists of a fine group of good lawyers 
devoted to the task of seeing that accused soldiers get even justice. Most 


of us work seven days a week and sometimes far into the nights. There 
is no loafing here. 


My best wishes go to each and every member of the bar of Florida, 
and my grateful appreciation to the members of the Association for 
allowing me the fine privilege of serving them over these happy years. 
I shall be looking forward to the time when this war has been won by 
the men on our fighting fronts, a just and lasting peace established, and 
I can find myself back again as a private in your ranks. Until then good 
luck, prosperity and happiness to all of you. 


ED R. BENTLEY, Major 
Military Justice Branch 
4th Service Command 
Atlanta, Georgia 


This issue is the initial venture of your Editor into the realm of 
publishing the Law Journal. It is quite a task as I have discovered and 
I hope that it meets with the approval of the members of the Association. 
I bespeak your co-operation in the matter of contribution of articles of 
general interest to the bar and if any are forthcoming they will receive 
serious consideration and be published if possible. 


“A man would do well to carry a pencil in his pocket and write down 
the thoughts of the moment. Those that come unsought for are commonly 
the most valuable and should be secured because they seldom return.” 
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The mid-year Conference of Bar Delegates of the Florida State Bar Association 
will be held in Jacksonville on December 7th, at the George Washington Hotel. The 
conclusion to hold this Conference was reached after some hesitancy provoked by existing 
conditions, and after contacting a large number of the Bar Associations of the State. 


Those of the Bar Associations who replied to my letter with regard to the advisability 
of holding the Conference this year, preponderated strongly in favor of it. It is on 
the basis of this support tendered by the various Bar Associations of the State that 
we will undertake to hold the Conference. If the support thus offered is realized, there 


can be no question but that the Conference will be a success from the standpoint of 
attendance. 


I should now like by this means to call upon the Presidents of the various Bar 
Associations of the State to make their plans immediately to see that their respective 
Associations have their full representation. 


The tentative program, which cannot be completed at the time of this writing, 
appears elsewhere in this issue of the Journal. 


The Conference will also afford an opportunity for the meeting of various Com- 
mittees of the State Bar Association. Many Committee Chairmen have looked forward 
to this occasion for the purpose of Committee meetings. 


This Conference is coincidental with a very historie event, beside the fact that it is 
the anniversary of Pearl Harbor. The date marks the holding of the first session of the 
United States Creuit Court of Appeals for the Fifth Cireuit in the State of Florida. 
It will meet in Jacksonville on the same day for its first session in this State. 


Some time ago it was called to my attention that while efforts may have been made 
in the past to obtain a session of this Court in this State, now was the opportune time 
to endeavor to do so. With that thought in mind, I communicated with Judge Samuel 
H. Sibley, Presiding Judge of the Court, expressing the reasons why the lawyers of the 
State felt that we were justified in asking the Court to take this action. Among the 
reasons assigned were, first, that travel accommodations in normal times are burdensome, 
insofar as going to New Orleans is concerned. Second, under existing conditions, these 
accommodations are worse than worse; and, third, a session of this Court in this State 
would serve the psychological purpose at least, of renewing the realization of the close 
relationship of the Court and this Bar. 


Judge Sibley replied, indicating the interest of the Court, and suggesting that for 
a start, a formal resolution be filed with the Clerk of the Court, who would in turn 
present it to the Court for consideration. The Board of Governors adopted this Reso- 
lution, and the same was so filed with the Clerk. Thereupon the Court took action upon 
the same, and Judge Sibley advised me that the term of Court would be held on 
December 7th, 1942. 


I wish to acknowledge gratefully the assistance of Senator Pepper in this connection, 
including his request to the Court for the holding of the term. 


I have not been advised as to whether or not the Court has determined to sit in 
Florida each year at the same time, but I believe that it probably will, and of course 
we hope that such will be the case. 


At any rate, this step forward is one of importance to the lawyers of Florida, and 
I think it will prove of great convenience to them in the handling of their cases in this 


Court, and a saving of expense to their clients. The Association is glad to have been 
able to have been of this service. 


J. THomAs GuRNEY, President 
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PROGRAM | 
CONFERENCE OF BAR DELEGATES 


BOARD OF GOVERNORS AND ASSOCIATION COMMITTEES 
OF THE FLORIDA STATE BAR ASSOCIATION 


George Washington Hotel, Jacksonville 
DECEMBER 7, 1942 — 9:30 A. M. 


THEME: COORDINATING THE WORK OF THE STATE AND LOCAL BAR 
ASSOCIATIONS WITH THE WAR EFFORT 


. GENERAL STATEMENT—J. Thomas Gurney, President, presiding. 


. REPORT AND PROSPECTUS OF THE ASSOCIATION’S COMMITTEE ON 
NATIONAL DEFENSE, Charles A. Mitchell, Chairman National Defense Com- 
mittee, and Lincoln C. Bogue, President St. Petersburg Bar Association. 


to 


Discussion from the floor. 


Recess at 10:15 A.M. to the Federal Building to attend the first session 
to be held in Florida of the United States Cireuit Court of Appeals 
for the Fifth Cireuit. 


3. THE IMPORTANCE OF THE BAR’S PROGRAM ON AMERICAN CITIZEN- 
SHIP, by William C. Brooker, Chairman of Committee on American Citizenship, 
and Alfred P. Marshall, Vice Chairman. 


Discussion from the floor. 


4. THE ALIEN PROBLEM, Honorable Herbert S. Phillips, United States District 
Attorney and Chairman Committee on Bill of Rights. 


. LOOKING AHEAD IN THE MATTER OF JUDICIAL AND LEGAL REFORM, 
by James A. Dixon, Chairman Committee on Judicial Administration and Legal 
Reform. 


Diseussion from the floor. 


NOON RECESS 


6. DEVELOPMENTS IN THE MATTER OF REGULATION OF THE BAR, by 
Honorable Dewey A. Dye, former State Senator, and Chairman of Committee 
on Unification of the Bar; Honorable Millard Caldwell, former Congressman 
and Chairman of Legislative Committee; E. Harris Drew, Chairman of Public 
Relations Committee; and Honorable Stanley Milledge, Chairman of Committee 
/ on Professional Ethies & Grievances. 
| Discussion from the floor. 
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7. THE WORK OF THE RULES COMMITTEE, PRESENT STATUS, by Julius 
Parker, Chairman of the Rules Committee. 
Diseussion from the floor. 


8. THE PROGRESS OF THE WORK ON THE ANNOTATION OF THE STATUTES, 
by John C. Ausley, Chairman Law Book Committee; and Honorable J. Tom 
Watson, Attorney General of the State of Florida. 


Diseussion from the floor. 
It is anticipated that the meeting will adjourn early enough in the afternoon 
for various committees to hold meetings that may have been called for this time. 


At 7:00 P.M. stag dinner in honor of the Judges of the United States Cireuit 
Court of Appeals for the Fifth Judicial Circuit, sponsored by the Jacksonville 
Bar Association, at the George Washington Hotel. Tickets available at $1.50 


per plate. Dress informal. Everyone in attendance on the Conference is cordially 
invited to attend. 


ANNOUNCEMENTS 


The Mid-wintcr Conference of Bar Delegates will be held at the George Wash- 
ington Hotel, Jacksonville, Florida, December 7th, in conjunction with the convening 
of the session of the U. S. Cireuit Court of Appeals for the Fifth Judicial Cireuit. 
This is the first time that this court has met in Jacksonville and is the realization of 
a movement started by the Association several months ago to attempt to get the court 
to meet there in an endeavor to be of assistance to the lawyers practicing before that 
eourt and to keep them from having to go to New Orleans to argue their eases. Every 
local bar association should send delegates to this Conference and all members of the 
Association are invited. The full program is carried elsewhere in this issue. 


The Junior Bar Section of the Florida State Bar Association will meet at the 
George Washington Hotel, Jacksonville, Florida, December 7th, in conjunction with 
the meeting of the Conference of Bar Delegates of the Association. All members of the 
Executive Council and Chairmen of the various committees are urged to attend. One 
of the projects to be discussed will be the reduction of the high cost of printing records 
on appeals to the Cireuit Court of Appeals. The meeting will be presided over by Neil 
MeMullen, President of the Section. 


The committee on the Amendment of the Federal Rules will meet at Jacksonville 
at the time of the meeting of the Bar Delegates. 


The 1943 “Essay Contest” conducted by the American Bar Association pursuant 
to the terms of the bequest of the late Judge Erskine M. Ross, is now open to all 
members of the American Bar Association. The subject of the essay is “What should 
be the Function of the States in our System of Government?” The prize is $3,000.00 
and the essay must be submitted before March 16th, 1943. It is limited to six thousand 
words and anyone who wishes to enter the contest should communicate with the Executive 
Secretary of the American Bar Association at Chicago. 


The Inter-American Bar Association will meet in Washington, November 19th, 
20th and 21st. 
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Local Bo 


THE EIGHTH JUDICIAL CIRCUIT 
BAR ASSOCIATION has named Clara B. 
Floyd as its President. Other officers elect- 
ed were Clark Gourley, Vice-Presideni, and 
Tra J. Carter, Jr., Secretary. Seldon Waldo 
and Ivan Odle were named to the Execu- 
tive Committee. Professor Angus Laird of 
the University of Florida spoke to the 
meeting on “Civilian Rights in War 
Times.” 


Honorable Curtis L. Waller, Judge of 
the U. S. Distriet Court for the Northern 
and Southern Districts of Florida, was 
the principal speaker at the recent meeting 
of the JACKSONVILLE BAR ASSOCI- 
ATION held at the George Washington 
Hotel. Judge Waller’s subject was “May 
it please the Court and vou Gentlemen of 
the Jury.” 


President Tom Gurney spoke to the 
HILLSBOROUGH COUNTY BAR AS- 
SOCIATION at its last meeting, stressing 
Unification of the Bar. 

The ST. PETERSBURG BAR ASSOCI- 
ATION had as its guests at its last meet- 
ing the lawyer officers attached to the 


local Replacement Training Center. A re- 
port was made on the furnishing of the 
Day Room at Drew Field which was done 
from contributions from the Bar Associ- 
ation and the Bar. 


The CLEARWATER BAR ASSOCIA- 
TION held a joint meeting with the Clear- 
water Real Estate Board recently at which 
meeting the Federal Rent Control Act was 
explained by Seth Dekle of Tampa. 


The ORANGE COUNTY BAR ASSO- 
CIATION held its Quarterly Meeting Oc- 
tober 19th with Major Charles Ray Mabee, 
Judge Advocate of the Fighter Command 
School Base there as the principal speaker 
on “Military Justice.” 


The TALLAHASSEE BAR ASSOCIA- 
TION met in Tallahassee on October 15th 
with President J. Tom Gurney of the State 
Bar Association as its principal speaker. 
Other speakers included Supreme Court 
Justices Alto Adams and Rivers Buford, 
U. S. District Judge Curtis L. Waller and 
Harry Morrison, Special Agent for the 
Federal Bureau of Investigation. 


LAWYERS IN THE ARMED FORCES 


The Palm Beach County Bar Associa- 
tion now has four of its past presidents 
in the Armed Forees, WILBUR COOK, 
MURRAY HAMNER, RUSSELL MOR- 
ROW and CULVER SMITH. 

LIEUTENANT LEO ROSENBLUM, 
Jr., Daytona Beach, was one of the defense 
counsel in the court martial of an Ameri- 
can soldier recently acquitted in London on 
a charge of rape. 


HENRY L. GRAY, Gainesville, has been 
promoted to Major and is attached to the 
Judge Advoeate’s Staff in England. 


REGINALD R. AXTELL, Jacksonville, 
Lieutenant (jg) U. S. Navy, is also train- 
ing at Cornell University. 


LIEUTENANT PAUL E. RAYMOND, 
Assistant Attorney General, is now in 
training at Cornell University in the Navy 
Training School. 


HERVEY H. YANCEY, Jr., Tampa, 
has been commissioned a First Lieutenant 
in the U. S. Army and reported to Miami 
Beach for training, thereafter to be sent 
to Harrisburg, Pennsylvania, for further 
training. 
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SECOND LIEUTENANT EDWARD H. 
LEVIN, Miami, is now stationed at Scott 
Field, Illinois, where the Army Air Corps 
largest radio school is located. 


PASCHAL C. REESE, West Palm 
Beach, has reported to Camp Blanding as 
a student in Officers’ Training Class. 


ENSIGN CULVER SMITH, West Palm 
Beach, has reported to Newport, R. L, 
for training. 

E. B. ELLIS, St. Petersburg, recently 
commissioned a Lieutenant in the USNR, 
has reported to Norfolk, Virginia, for 
training. 


THOMAS J. ELLIS, Tallahassee, was 
recently commissioned a first Lieutenant in 
the Army Air Forces and reported to Miami 
Beach for training. 


ALBERT S. DUBBIN, Miami, has been 
commissioned a Captain in the Army Air 
Foree and has reported to Miami Beach 
for training. 


PAUL HORRELL, Orlando, has report- 
ed to St. Petersburg for active duty as 
Lieutenant in the USNR. 


CHARLES I. CAMPBELL, Tampa, is 
at Camp Wallace, Texas, as a Volunteer 
Officer candidate in the Anti-Aireraft Re- 
placement Training Center. 


FRANCIS P. WHITEHAIR, DeLand, 
has reported at Washington, D. C., for 
foreign service as a Lieutenant in the 


USNR. 


LIEUTENANT J. H. HANSBROUGH, 
Tampa, is on active dutv at Edgewood 
Arsenal in the Chemical Warfare Depart- 
ment. 

JAMES M. SMITH, Jr., Ocala, has been 
commissioned a Second Lieutenant in the 
U. S. Army and has reported to Camp 
Tyron, Tennessee. 


RICHARD LAWRENCE, Melbourne, 
First Lieutenant in the U. S. Army, has 
reported to Camp Thompson, Tennessee, 
at the Barrage Balloon Training Center 
there. 


W. D. LINES, Quiney, is in the Army 
Officers’ Candidate School at Biloxi, Miss- 
issippi. 


ROLAND R. SWEET, Miami, has re- 
ported to Quantico, Virginia, as a First 
Lieutenant in the USMCR. 


WILLARD AYRES, Bartow, Lieutenant 
(jg) USNR, is in training at Cornell Uni- 


versity. 


BARTON T. DOUGLAS, Gainesville, 
Lieutenant (jg) USNR is training at Cor- 
nell University. 


RAY ULMER, Clearwater, Lieutenant 
(jg) USNR is training at Princeton Uni- 
versity. 


FIRST LIEUTENANT THEO TURN- 
BULL, Jr., Tallahassee, formerly in the 
Attorney General’s Office is now Personnel 
Officer of the 33rd Battalion, 8th Regi- 
ment Field Artillery, Fort Sill, Oklahoma. 


W. AMORY UNDERHILL, DeLand, 
Lieutenant (jg) USNR is in training at 
Boston. 


CHARLES PREECE, St. Petersburg, 
Lieutenant (ig) USCGR, is Commanding 
Officer at the Station at Everglades, Flor- 
ida. 


ENSIGN ELWYN L. MIDDLETON, 
West Palm Beach, has reported at Prinee- 
ton University for his indoctrination 
course in the Navy. 


CHARLES B. FULTON, West Palm 
Beach, Lieutenant (jg) USNR, has report- 
ed to the Naval Air Station at Quonset 
Point, Rhode Island. 


CHESTER BEDELL, Jacksonville, 
Lieutenant USNR, has reported to the 
Naval Air Station at Quonset Point, Rhode 
Island, for indoctrination. 


FRED T. PEEBLES, Dunedin, has been 
commissioned a Lieutenant in the USNR 
and expects orders to report immediately. 


LAWRENCE K. WALRATH, Jackson- 
ville, has been promoted to a full Lieu- 
tenancy at the Charleston Navy Yard. 
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H. S. FOSTER, Belle Glade, is now a 
2nd Lieutenant in the Air Corps at Rome, 
New York. 


HENRY H. COLE, Tampa, has been 
commissioned a Captain in the Adjutant 
General’s Department and has reported to 
Washington for assignment. 


WILLIAM H. FRECKER, Tampa, has 
been commissioned a Lieutenant in the 
USNR and reported to Fort Schuyler, New 
York for training. 


JAMES W. NORTH, Miami, is in the 
Armed Services. 


CHARLES E. BENNETT, Jacksonville, 
former member of the Legislature, has 
closed his office for the duration and is 
now a Staff Sergeant at Ft. Benning, Geor- 
gia. 


CIRCUIT JUDGE HERBERT B. 
FREDERICK, DeLand, has been commis-: 
sioned a Major in the Judge Advocate 
General’s Department of the Army and re- 
ported to Atlanta. 


ERNEST C. WIMBERLY, Winter Ha- 
ven, has been commissioned a First Lieu- 
tenant in the U. S. Army and is now at 
Fort Oglethorpe, Georgia, taking a re- 
fresher course. 


THEY TELL ME THAT— 


GEORGE S. OKELL, Miami, has been 
appointed a member of the Executive Com- 
mittee of the Young Democratic Clubs of 
America. 


DONALD K. CARROLL, Jacksonville, 
is the representative of the Fifth Judicial 
Cireuit of the Junior Bar Conference of 
the American Bar Associat‘on. 


WILLIAM FISHER, Pensacola, has 
been appointed by Governor Holland to 
the State Board of Law Examiners as the 
representative from the Third Congression- 
al Districts. 


LANAS TROXLER, Ocala, has been ap- 
pointed County Prosecuting Attorney of 
Marion County. 


TROY C. DAVIS, Miami, was elected 
Chairman of the District Welfare Board 
for Dade County. 


LAWRENCE A. SCHROEDER, Jr., 
Miami, has been appointed District At- 
torney of the Key West rental area. 


HERBERT SAPP, Panama City, has 
been elected President of the Kiwanis Club. 


DR. ERICH SAXL, noted Austrian at- 
torney and author, will be an instructor 
at Stetson Law College this year. 


H. H. REYNOLDS, Quiney, has been 
appointed County Attorney for Gadsden 
County. 


FRED BOTTS, Miami, has been named 
Assistant U. S. District Attorney there. 


W. A. SHEPPARD, Ft. Myers, has 
joined the Army as a buck private with 
the Army’s promise that he will be given 
a gun where he’ll be sent, so that he can 
get a crack at the Japs. 


R. P. HAMLIN, Tavares, is now con- 
nected with the Regional Office of th 
Office of Price Administration in Tampa. 


T. T. OUGHTERSON, Stuart, has been 
named Lieutenant Governor in charge of 
the Sixth Kiwanis District. 


The many friends of BAYARD S&S. 
COOK, St. Petersburg, will be glad to 
know that he has improved after suffering 
a very severe heart attack following the 
death of his son. 


HARRY B. FOZZARD, Jacksonville. 
has been named Assistant City Solicitor of 
Jacksonville. 


NEILL S. JACKSON, DeLand, will be 
a full time instructor at Stetson Law Col- 
lege this fall, teaching Florida Procedure. 
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J. FRANKLIN GARNER, Lakeland, 
has been appointed to assist owners of 
rental property there to register under the 
rent program. 


WILLIAM F. BEVIS, Bartow, has been 


appointed Juvenile Judge of Polk County, 
Florida. 


JUDGE HAL ADAMS, popular Cireuit 
Judge at Mayo, Florida, is out and around 
again after a rather long illness. We are 
happy to hear this and hope he is now 
completely recovered. 


HERBERT S. SAWYER, Miami, has 
been elected Governor of Florida Kiwanis 
District to take office January 1st, 1943. 


JUDGE BURTON BARRS, Jackson- 
ville, has been appointed Director of the 
Citizens Service Corps of the Jacksonville 
Defense Council. 


LIFE’S RECORDS 
CLOSED 


JACOB J. HUBBARD died recently in 
Miami at the age of 75 years. Mr. Hubbard 
had practiced law for forty years and was 
formerly an attorney for the War Depart- 
ment during World War I. He was the 
father of two members of the Association, 
Albert D. Hubbard and Edwin L. Hubbard, 
both of Miami. 


Death has closed the colorful career of 
United States Judge RUFUS E. FOSTER. 
This senior jurist of the Fifth Cireuit 
Court of Appeals, which includes Florida, 
died in New Orleans on August 23rd. 


Many noteworthy Florida cases were 
decided by Judge Foster, among them the 
famous Miami rape case. 


Working his own way as a boy he always 
maintained an interest in boys and was 
active in the formation of the Boy Scout 
Council and was onetime President of the 
New Orleans area of the Boy Scouts of 
America. 


He entered the law profession quite by 
accident. It was just to keep a fellow 
private in the old Southern Athletic Club 
Battalion company that he entered a Tu- 
lane University law class in 1893. He had 
won the championship in a Louisiana com- 
petition as the best drilled soldier in the 
state, and was on his way to the Chicago 
World’s Fair to participate in a nation- 
wide drilling competition. On this trip one 
of his friends invited young Foster to 
study law with him to keep him company. 
He accepted the invitation and went to 
classes between 5:30 p.m. and 7:30 p.m. | 
after working all day as a shipping clerk. 


He graduated with an LL.B. degree from 
Tulane in 1895. He started the practice of 
law with $75.00 and a two volume law 
library. 


When the Spanish-American War broke 
out he received a lieutenant’s commission 
and helped raise the Stars and Stripes over 
Morro Castle in Cuba. 


He was appointed United States Dis- 
trict Judge by President Theodore Roose- 


velt and Appellate Judge by President 
Calvin Coolidge. 


ROBERT L. THOMPSON, age 44, at- 
torney in Miami for the past 18 years, 
died in that city on August 30th. 


Mr. Thompson came from Sylvania, 
Georgia, and served in the first World War. 


He was a member of the Dade County 
and Florida State Bar Associations. 


CLARKE KNIGHT, age 61, attorney of 
Tampa where he had been a life long 
resident, died on August 31st. 


SHELBY BUFORD, prominent attorney 
ot West Palm Beach, died there on October 
19th. Mr. Buford had been in ill health 
for a long time. He came to West Palm 
Beach from Chicago in 1924, attended the 
University of Illinois and was a graduate 
of the Kent Law School. He was a mem- 
ber of the Palm Beach County Bar As- 


sociation and Florida State Bar Associa- 
tion. 
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REMEMBRANCE OF THINGS PAST 


Ed Bentley, former Editor, wrote sev- 
eral leading lawyers throughout the State 
asking them to write in some of their early 
experiences in their law practice. Two re- 
plies came back. Articles of this nature 
should be of interest to the general bar 
and we are publishing these two. We have 
all of us had more or less humorous ex- 
periences in our practice so your editor 
would weleome more contributions. 


Submitted by K. I. McKay, Tampa: 


“It happens that I have witnessed quite 
a few amusing as well as some rather tragic 
happenings in court, and I have listened 
to interesting stories told by older members 
of the bar. 

One outstanding happening in my _ ex- 
perience occurred in 1910 while the cigar 
industry of Tampa- was in the throes of 
a protracted strike. As usual, during these 
strikes, there was a radical element amongst 
the workers that persisted in committing 
acts of violence and disorder, and it became 
my duty, as attorney for the Cigar Manu- 
facturers Association, as well as a member 
ot the Citizens Committee, in an effort to 
preserve order, to prosecute violators of 
the peace whenever they were brought into 
court. 

That part of the city, which is known 
as West Tampa, at that time was a sepa- 
rate municipality and was the locus of a 
number of cigar factories as well as the 
place of residence of several thousand 
workers. The destinies of West Tampa were 
in the hands of the Honorable Hugh Brady, 
an Irish stable-keeper and contractor who 
perhaps was better qualified in livery than 
in literacy. However, he was a typical rug- 
ged individualist and was possessed of 
some of the characteristic Irish sense of 
humor. His office as Mayor earried with it 
ex officio the office of Police Judge. 

One morning I was notified that a striker 
had been arrested charged with throwing 
a brickbat through a streetear window at 
a group of workers who were trying to go 
back to work. The culprit was caught red- 
handed. I appeared in court representing 
the prosecution, and after the evidence was 
all in his Honor, with a very pronounced 


brogue and Solomon like attitude of wis- 
dom and dignity pronounced judgment as 
follows: “As I construhe the law, it is my 
duty to fine you thurrty dollars.” The eul- 
prit being well supplied with funds from 
the strikers’ treasury, smiled, and produced 
a large roll of bills, peeled off three $10.00 
bills, and laid them on the desk. Then his 
Honor proceeded: “and thurrty days. Now 
see if you have that in your pocket.” 


Submitted by Martin Caraballo, Tampa: 


“Tn 1907 a young man who had just been 
admitted to the Bar was employed to rep- 
resent an individual charged with selling 
bolita tickets and the client very carefully 
explained that it was a case of mistaken 
identity as he was not in the place where 
the sale took place. Upon the trial of the 
case the evidence of guilt was overwhelm- 
ing. When the jury retired it was apparent 
to everyone in the Court Room, including 
the young lawyer, that a verdict of guilty 
would be immediately forthcoming. This 
young man had been a stenographer for 
the County Solicitor who prosecuted the 
‘ase and, when the jury retired, this of- 
ficial came over to where the young man 
was sitting very dejectedly as he realized 
that he had lost his first case and tried to 
cneourage him, telling him that he had done 
very well considering the kind of a case 
he had. To the surprise of all concerned 
the jury brought in a verdict of not guilty 
and this was the means of giving that 
young man a great boost and also a big 
head. 

Some two years later this young man 
met the foreman of the jury on the street 
and asked him, in a cocky way, if his 
speech had convinced them of the innocence 
of the client. The juror appeared reluctant 
to answer but upon being pressed told 
this story. “No, my boy, it was not your 
speech. We all knew the man was guilty, 
in fact we took a ballot which was unani- 
mous for conviction. I then told the other 
jurors that if we found this man guilty 
he would probably be fined $25.00, or some- 
thing like that, which the State of Florida 
didn’t really need but if we turned him 
loose we would give you a chance. I don’t 
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know you very well but I know your father 
and if you are anything like him I want 
to help you, and that is why we turned 
him loose.” 

IT know that this is a true story because 
I was the young man in question. The 
County Solicitor was Mr. George P. Raney, 


Sr. 


Changes in Law Firms 


Judge Robert T. Dewell, Haines City, 
and his daughter, Mary Frances Dewell, 
have formed a partnership under the name 
of Dewell & Dewell. 

Harry E. Gaylord and Gaylord C. Ken- 
yon announce the formation of a partner- 
ship for the practice of law in Eustis. Mr. 
Gaylord has practiced in Eustis and Mr. 
Kenyon was practicing in Lake Worth. 

Wilhelmina Hawkins, formerly of Bar- 
tow, is now associated with Cody Fowler 
in Tampa. 


Statement of the Ownership, Management, 
ete., Required by the Acts of Congress of 
August 24, 1912, and March 3, 1933; of Flor- 
ida Law Journal, published 10 issues yearly 
at Lakeland, Florida, for October 1, 1942. 

State of Florida) 

County of Polk ) 

Before me, a Notary Public in and for the 
State and county aforesaid, personally ap- 
peared Ed R. Bentley, who, having been duly 
sworn according to law, deposes and says 
that he is the editor of the Florida Law 
Journal and that the following is, to the best 
of his knowledge and belief, a true statement 
of the ownership, management, etc., of the 
aforesaid publication for the date shown in 
the above caption, required by the Act of 
August 24, 1912, as amended by the Act of 
March 3, 1933, embodied in section 537, 
Postal Laws and Regulations, printed on the 
reverse of this form, to wit: 

1. That the names and addresses of the 
publisher, editor, managing editor, and busi- 
ness managers are: Publisher, Florida State 
Bar Association, Lakeland, Florida; Editor, 
Ed R. Bentley, Lakeland, Florida. 

2. That the owner is Florida State Bar As- 
sociation. 

3. That the known bondholders, mortgagees, 
and other security holders owning or holding 
1 per cent or more of total amount of bonds, 
mortgages, or ther securities are: None. 

ED R. BENTLEY 

Sworn to and subscribed before me this 
23rd day of September, 1942. 

(SEAL) MAXINE AYERS 


“NEITHER DO MEN PUT NEW WINE IN 
OLD BOTTLES” 


Editor’s Note: The following was submitted by 
Mr. George C. Bedell at the request of the Editor. 


In a recently reported decision we find this: 
to deny the execution of the contract but not the contents of same.” 


“The plea of never promised operated 
Reference is made 


to rule 25 of the Cireuit Court Rules and Arnow’s and Crandall’s Books.“ 


This probably accords with the purpose of the original rule, Hilary Term 4 Wm. IV 
(1831) in England and Reg. Gen. of January Term 1847 in this State.2 But the 


Blackstonian concept of the general issue “which leaves open, the fact, the law and the 
equity of the case” was deep rooted and the innovation was slow of acceptance in this 
country as appears in Greenleaf on Evidence, Vol. 2, Section 135 and the scholarly little 
advertisement appearing on page iv of the Merriam Edition of Chitty of 1859. And in 
Tripp v. Wade, 82 Fla. 325 and 332 and 89 So. 870 and 872 we find this: 


“That the defense attempted to be set up by the plea under consideration, namely, 
that the contract entered into was materially different from the contract asserted against 
him, was available to defendant under the plea of general issue, is well settled by the 
authorities on the theory that an averment by plea of a different contract from the 
one alleged amounts in legal effect to no more than a denial of the contract asserted 


(1) Hillsborough County v. Sutton 8 So. (2d) 401. 


(2) Chitty on Pleading G. & C. Merriam Edn. of 1859, appendix pages 742 and 743. 
Porter v. Ferguson 4 Fla. 108; 


Common Law Rule 64 April Term 1873, 14 Fla. pages 20 and 63. 
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by plaintiff. It does not confess the contract alleged and attempt to avoid it. It denies 
in legal effect only the cause of action alleged. This the plea of the general issue does.” 


And in the earlier case of Savage v. Ross, 59 Fla. 407, 413; 52 So. 16 and 18, a 
suit upon a lease and plea of non est factum pleaded, we find: “If the lease had not 
been made a part of the declaration, but it had heen simply sued upon according to its 
legal effect as construed by the plaintiff, then under plea of non est factum the defendant 
might have properly made the objections he insisted on at the trial. He might well have 
contended I executed a lease it is true, but the lease I executed does not bear the 
construction which you place on the one upon which you sue, and therefore is not the 
lease which I executed. In other words, I made no such lease as you sue on.” As seen, 
the plea there was non est factum and not non assumpsit; but Old Rules 64 and 67, 
like the current Rules 25 and 28, are analogous and manifest a similar purpose. 


Section 4321 C. G. L. 1927 permits the defendant to “select and traverse, separately 
any material allegation in the declaration,” as did Section 76 of the English Common 
Law Procedure Act of 1852 upon which the Florida statute was modeled. But it was 
long ago settled in Florida that the traversed averment must be an averment necessary 
to the maintenance of the suit. Marx Brothers v. Culpepper & DuPont, 40 Fla. 322; 
24 S. 59. And the practical difficulty not infrequently arising is to determine the effect 
of an untraversed averment not technically essential to the maintenance of the action. 


Section 4291 C. G. L. 1927 like Section 49 of the English Common Law Procedure 
Act of 1852, provides “All statements which need not be proved, such as statements 
of time quantity, quality and value, when these are immaterial * * * and all 
statements of a like kind shall be omitted.” From this it might be argued that where 
an amount of money is averred, the plaintiff concedes it to be a material averment, but 
the question has been a troublesome one from the beginning as appears from the note 
to the rule (Rule 6, Trinity Term 1853) in Day’s Common Law Procedure Acts, 4th 
Edition, London 1872, as follows: “In King v. Walker (2 H. & C. 384, and S. C. affirmed, 
as to this point in Ex. Ch. 3 H. & C. 29; L. J. 33, Ex. 325), it was held that by not 
traversing an averment of a total loss in a declaration on a policy of insurance on a 
ship, the defendant admitted no more than that there was some partial loss.” p. 494. 


The Commission appointed pursuant to Legislative Authority in 1911 proposed 
to eliminate this mesh of technicality by a statutory form of general issue to be accom- 
panied by Bill of Particulars stating the particular allegations denied and the affirmative 
matters of defense defendant expects to prove; allegations not so specified to be taken 
as admitted. Technical requirements of pleading would be inapplicable to Bills of Par- 
ticulars. The substance of these recommendations has been accomplished in the Federal 
Courts by the Rules of Civil Procedure in effect since September, 1938. 


Were the Spirit of King William IV in mortal frame again to visit this sphere, 
not the least remarkable of survivals that might engage his interest would be the survival 
of these ancient rules concerning Non Assumpsit and Non est Factum. 


(3) This commission was composed of Chief Justice James B. Whitfield, Hon. William A. 
Blount, Hon. Charles M. Cooper. Its report was in substance approved by the Florida State 
Bar Association in annual meeting February, 1913. 


“To my mind the improvement of State Government and of local 
self-government is a paramount duty and responsibility of lawyers 
individually and collectively.”—William L. Ransom. 
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Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 


Dean Thomas F. Lambert, Stetson : 
James W. Day, Florida Lauffer T. Hayes, Miami 


CONTRIBUTORS TO THIS ISSUE: 
Students of Stetson University Law School 


TRADE-MARKS, TRADE-NAMES AND UNFAIR COMPETITION 


Action to enjoin the use of the trade-name “Greyhound.” Plaintiff, the Greyhound 
Corporation, has engaged in the motor bus transportation business as a common carrier 
since 1926. It has, through the expenditure of large advertising appropriations and 
meticulous supervision of its business, built for itself an enviable reputation. In 1927 
the Greyhound Corporation adopted as its symbol the picture of a running dog and the 
blue and white color scheme that is used on all of its busses. The business has expanded 
to the extent that it now owns some 2,500 busses and maintains in its service 3,500 
uniformed drivers. 

In 1935 J. Mitchell Goberna organized Havana Greyhound Tours as a companion 
service to his then existing Mitchell Tours, Inc., and induced the Greyhound Corporation 
to sell both of these tours through their Miami agency in return for commissions 
amounting to 5% and 10% respectively. Sales were made and commissions paid thereon 
to the Greyhound Corporation. In 1937 the plaintiff organized a service known as Grey- 
hound Cuba Tours, Ine. Subsequently Goberna was requested to discontinue the use 
of the name “Greyhound” and refrain from the use of the running dog symbol. Upon 
his refusal to comply an injunction was obtained from the district court restraining 
the defendant from using the name “Greyhound” as applied to the bus transportation 
business. The use of the running dog symbol was also denied the defendant. However, 
the defendant was allowed to continue the use of the name “Greyhound” in the Cuban 
tour business because of its claim of priority of use. Greyhound Corporation et al v. 
Goberna et al, 37 Fed. Sup. 171. 

The cireuit court of appeals held that the defendant should also be enjoined from 
the use of the name “Greyhound” in the Cuban tour business. Greyhound Corporation 
et al v. Goberna et al, 128 Fed. 2d 806. 

It is respectfully submitted that the finding of the district court is founded on the 
better reasoning. The appellate court reached the conclusion that a license to use the 
name “Greyhound” had been granted and that such license was terminated when the 
Greyhound Corporation discontinued the sale of Goberna’s tours. Is it within the power 
of a corporation to loan or license the use of its name to another over which it exercises 
no control? The writer is of the opinion that this cannot be done. An attempted transfer 
of a naked trade-mark or trade-name, unaccompanied by transfer of any business with 
which the mark or name has been use, constitutes nothing more than an abandonment 
of same' and the mark or name subsequently becomes the property of anyone who 
may wish to adopt it.2 It cannot be said that there was mere acquiescence on the part 


1. Penetrene Corporation v. Plough, Inc., 121 Fed. 2d 539 (1941). 

2. LaFayette Brewery, Inc., v. Rock Island Brewing Co., 87 Fed. 2d 489, 493 (1937). “Abandon- 
ment did result from the transfer to appellant when it was not accompanied by the 
transfer of any business with which the mark is shown to have been used, and so appellant 


acquired no rights in the mark. When so abandoned we think it was abandoned to the 
public.” 
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of the plaintiff inasmuch as the Greyhound Corporation actively promoted Goberna’s 
tour business under the name of “Greyhound” and accepted a portion of the proceeds 
therefrom. Thus it would seem that the plaintiff has abandoned its name “Greyhound” 
and that such action is not revocable. This has all of the elements of a “transfer in gross.” 
An assignment in gross deprives the assignor of the exclusive right to use the trade- 
name. However, it does not afford the assignee any assurance that others will not 
subsequently adopt the name with impunity. 


Another argument in behalf of the defendant’s right to use the name “Greyhound” 
may be found in the rule that when an owner of a trade-name assigns same for use in 
connection with goods or services of a kind different from those which he sells or in 
markets in which his goods are not sold, he thereby indicates that he does not intend 
to expand his business to include those goods or markets and that they are not within 
the scope of protection afforded him.s At the time of the assignment the Greyhound 
Corporation was not engaged in the Cuban tour business and thereby indicated its 
intention not to enter this field and at the same time abandoned its name to the use 
ot the defendant. 


It is apparent that the defendant suffered reversal on appeal because of his activities 
in misleading the public. The plaintiff emphasizes the fact that the defendant has 
deceived the public through advertisements, by improperly using the name “Greyhound,” 
by the use of the running dog symbol and the display of the plaintiff’s blue and white 
color scheme. The plaintiff is estopped from asserting this plea because of its activities 
in promoting the sale of defendant’s tours through its offices. What could possibly be 
more misleading than the sale of Havana Greyhound Tours by a Greyhound agent 
through a Greyhound ticket office to an unsuspecting purchaser who thought that he 
was engaging the services of the plaintiff? The ancient maxim that “he who comes 
into equity must come with clean hands” would apply here. When an assignor by an 
assignment has aided the assignee in deceiving the public, it is a factor to be considered 
in applying to the claims of the assignor the equitable doctrine of unclean hands.2 The 
purchaser of travel accommodations is entitled to know with whom he is dealing,* and 
if he contracts for the services of one organization and receives those of another his 
rights have been prejudiced. When the owner of a trade-mark or trade-name applies for 
an injunction to restrain others from using his property by making false representations 
to the public it is essential that the plaintiff in his trade-mark or trade-name or in 
his advertisements and business be himself not guilty of any false or misleading repre- 
sentations, and if he makes any material false statements in connection with the property 
which he seeks to protect, he loses his right to claim the assistance of a court of equity.’ 


Inasmuch as a corporation cannot loan its name to another without a transfer of 
the business® with which it is connected, and used, the “license” of which the appellate 
court speaks is, in reality, an abandonment of the name “Greyhound” for the Cuban 
tour business, since the plaintiff has indicated, by the sales agreement with Goberna, 
that he did not intend to enter the Cuban tour business. Furthermore, the plaintiff is 
estopped from pleading the fraud of the defendant because of its own activities. There- 
fore, it is suggested that both the plaintiff and the defendant should have been permitted 
the use of the name “Greyhound” in the Cuban tour business with the limitation that 
the defendant must accompany the name with an explanation that Havana Greyhound 
Tours, Ine., is in no way connected or affiliated with the Greyhound Corporation.» 


C. R. M. Sheppard 


. R. M. Hollingshead Corporation v. Davies-Young Soap Co., 121 Fed. 2d 500, 504. 
. American Law Institute, Restatement of the Law, §755, p. 678. 
. 63 Corpus Juris §225, p. 523. 
. Federal Trade Commission v. Royal Milling Co., et al, 288 U.S. 212, 217 (1933). 
. Worden v. California Fig Syrup Co., 187 U.S. 516 (1903). 
. Isaacs, Traffic in Trade Symbols in 44 Harvard Law Review 1210, 1221. 4 A.L.R. 95. 
. L. E. Waterman Pen Co., v. Modern Pen Co., 235 U.S. 88, 35 S. Ct. 91, 
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TORTS—LIABILITY OF PHYSICIAN AND DIATHERMIST FOR 
INJURY TO PATIENT 


Plaintiff’s left hand and arm were injured. The physician, first defendant, consulted 
by plaintiff recommended diathermie treatment for a period of twenty minutes to be 
administered by second defendant, diathermist. First treatment was administered in 
the presence of both defendants each consulting the other during the process. Plaintiff 
underwent severe pain during the first treatment and his arm and hand were burned; 
nevertheless, the defendant physician recommended, and the diathermist applied a 
further treatment of twenty minutes duration. During this second treatment the 
physician was not present and the diathermist refused to discontinue the treatment even 
after plaintiff cried out in pain and begged him to stop. Injury resulting from the 
two applications was painful and permanent. 


It is alleged there was a joint duty owing on the part of these two defendants 
to see that said diathermie treatment was properly administered, and that the machine 
was properly operated, and that treatment was suspended and terminated at the proper 
time so as to prevent injury to the patient, and, furthermore, that both defendants 
negligently violated their duties. HELD, That the Cireuit Judge acted correctly in 
entering judgment upon the demurrer for the defendants and this judgment is therefore 
affirmed. Hudson et al v. Weiland et al, 8 SoS. 2nd 37. 

According to the majority view there are two theories upon which this case may 
be decided. First, to constitute a joint tort-feasment there must be a common duty 
and through common neglect of this duty injury results. In such ease, there is joint 
and several liability. Therefore, since the physician’s duty was to advise such treatment 
as is generally aecepted by the profession as the one most likely to eure or relieve the 
particular injury while the diathermist was under a separate and distinct duty to apply 
the heat of a strength and duration designated by the physician, the plaint*ff failed to 
show community of design or a common duty necessary to constitute a joint tort-feasment. 

Assuming that the duties owed plaintiff by the physician and the diathermist were 
separate and distinct, did this rule out the possibility of their being joint tort-feasors? 
A recent Georgia case held that the violation by two persons of separate duties owing 
to another person, and commission by them of separate and distinet acts of negligence 
concurring in causing injuries to such person, constitute the actors tort-feasors.:. A 
South Carolina case points out where each of two or more persons owes another a 
separate duty, which each wrongfully neglects to perform, the several neglects of such 
diverse and disconnected duties which coneur and unite in causing injury create a joint 
tort for which the tort feasors are subject to joint liability.2 A Mississippi ease defines 
joint tort-feasors as two or more persons who are the joint participants or joint actors, 
either by omission or commission, in the wrongful production of an injury to a third 
person. “There the act or omission of each is his own act or omission, but the acts or 
omissions are concurrent in, or contribute to, the production of the wrongful injury, 
so that each actor, is on his own account, liable for the resulting damages.”2 According 
to this view the writer thinks that, though the duties owed plaintiff by the defendant 
diathermist and defendant physician are separate and distinct, they may be considered, 
nevertheless, joint tort-feasors. 

The second theory advanced by the majority view was that though joint and 
several liability may arise where the negligence of two or more persons coneur in 
producing a single, indivisible injury, in the absence of a common duty, common 
design, or concerted action, the plaintiff must allege or show specifie facts constituting 
negligence, which she failed to do. 

It seems to the writer that the better view, contended for by the dissenting judges, 
Whitfield and Chapman, is “that it is not necessary for a declaration to set out specific 
facts constituting negligence, but an allegation of sufficient acts or omissions causing 


1. Albany Coca-Cola Bottling Co. v Shiver, 12 S. E. 2nd 114, 63 Ga A 755; see also Leishman 
v Brady, 3 A. 2nd 118, and Hawkes v Goll, 9 N. Y. S. _ 924. 

2. Boyd v Maxwell, 2 S.E. 2nd 395; 190 SC 103. 

3. Granquist v Crystal Springs Lumber Co., 1 So. 2d 216. 
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the injury, coupled with an averment that they were negligently done or omitted is 
sufficient.”* Now the question arises, did the plaintiff’s declaration allege (1) sufficient 
acts or omissions causing injury; (2) an averment that they were negligently done? 
The declaration alleged that defendant diathermist negligently applied said first diathermic 
treatment under the negligent and eareless supervision of the defendant physician, 
resulting in painful injury to the plaintiff. Injury was due to the physician’s negligent 
recommendation of a second treatment after having observed the painful effect of the 
first treatment and his failure to be present to advise the diathermist during the second 
treatment; and to the diathermist’s negligent application of the second treatment in 
the absence of the physician, and to his failure to suspend treatment upon observing 
that this second treatment was causing plaintiff intense physical suffering. Therefore 
we conclude that, reviewing the plaintiff’s declaration in light of the above rules it 
cannot be said that it wholly fails to state a cause of action, and the writer feels that 
the demurrer should not have been overruled. 


C. Aubrey Vincent, Jr. 


4. This view has been amply supported in cases cited by the dissenting judges in this case. 


MUNICIPAL CORPORATIONS- ZONING ORDINANCES—VALIDITY THEREOF 


The City of Miami Beach enacted an amendment to its zoning ordinance which 
placed auctions and auction sales in what was described as a “BC” district. The validity 
of the ordinance was challenged on the ground that it was unreasonable and arbitrary 
and therefore, void, in that such “BC” district in which auctions or auction sales could 
be held was largely for industrial or semi-industrial use, for garages, laundries, bakeries, 
service stations, pawn shops, storage yards, marine works, blacksmiths, and poultry 
markets. Furthermore, the facts as found by the chancellor, showed that parts of such 
“BC” district were in fact entirely unavailable because of being inaccessible or belonging 
to the United States Government or the City of Miami Beach. The decree of the 
chancellor sustained the allegations of the plaintiff’s bill and found the ordinance 
arbitrary, unreasonable, unconstitutional, unenforceable and void. The Supreme Court 
in affirming the decree concluded that the record amply supported the findings and 
that there was no reversible error. City of Miami Beach et al. v. Daoud, 6 So. (2d) 
847 (1942). 

The constitutionality of zoning ordinances in general is well established and reeog- 
nized' as valid exercises of the police power in the interest of the public.2 The necessity 
of some regulation in our growing cities must be admitted. Hit and miss construction 
of days past has not only cost our cities “ . .. vast sums in property values, .. . 
(but)? in many instances has materially interfered with publie health, safety and 
welfare due to congestion which might have been avoided.’’ 

Zoning ordinances, being an exercise of the police power, are presumably valid 
as other mun‘cipal ordinances,* if the requisite power for .their enactment is possessed 
by the proper municipal legislative body. Their validity will not be denied unless 


1. Euclid v. Ambler Realty Co., 272 U.S. 365, 47 Sup Ct. 114, 71 L. Ed. 3038, 54 A.L.R, 1016; 
Decisions upholding zoning laws are numerous though some courts seem doubtful. See 3 
McQuillin, Municipal Corporations, 2d Ed., Ch. 25, Sec. 1051. 

2. Euclid v. Ambler Realty Co., supra; Learny v. Adams, 226 Ala. 472, 147 So. 391; McQuillin, 
Municipal Corporations, supra, sec 1034; Miller v. Board of Public Works, 195 Cal. 477, 
234 P. 381. 

. “and” deleted, “but” inserted. 

. MeQuillin, Municipal Corporations, supra, sec. 1026. 

. Miller v. Board of Public Works, supra; Building Inspector v. Stoklosa, 250 Mass. 52, 145 
N.E. 262; Dobbins v. Los Angeles, 195 U.S. 228, 25 Sup. Ct. 18, 49 L. Ed. 169; Euclid v. 
Ambler Realty Co., supra. : 

6. This is particularly true in Florida. Hunter v. Green ex rel., 142 Fla. 104, 112, 194 So. 

379, 382, wherein it is said, “We fully agree ... that the ordinance before the court 
cannot be sustained as a zoning ordinance because of the want of charter powers on the 
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there is a clear violation of constitutional rights,? since the incidental damage to 
property through the use of the police power in the public interest is not such a taking 
of property as violates either the due process or equal protection clauses of the organic 
law. However, the police power may not be used to such an extent as will totally 
deprive the owner of his property rights.» Furthermore, the limitation that the sovereign 
power must be used reasonably and in a manner having relation to the public health, 
safety, convenience, or public welfare, is recognized.'° 


The facts of the principal case, as found by the Chancellor, show clearly that the 
result of the attempted regulation was to place auctions and auction sales in places 
which were unsuitable or entirely unavailable." It appears, in fact, that an attempt 
was made to prohibit auctions and auction sales by means of a zoning ordinance that 
has no relation to the purposes for which such a regulatory measure may be used.'2 
The ordinance, if allowed to stand, would have prevented the plaintiff from exercising 


his right to conduct a legitimate’? business. Such an attempt by the City of Miami Beach 
could not be sanctioned. 


part of the City of Live Oak to enact the said ordinance.” 

But 43 C.J. 335, sec. 364, states, “While it has been said that the power to enact certain 
zoning regulations cannot be exercised as an incident of the municipal police power, the 
weight of authority is to the effect that reasonable zoning regulations may be proper 
exercise of the municipal police power.” 

However, the power of the municipality is not an inherent one whether the power when 
exercised must be an express delegation of zoning power or a general delegation of 
municipal police power. 43 C.J. 335, sec. 364. 

7. Forde v. City of Miami Beach, 146 Fla. 676, 1 So. (2d) 642; Blitch v. City of Ocala, 142 
Fla. 612, 195 So. 406. 

8. State ex rel. v. Harper, 182 Wis. 148, 196 N.W. 451, 33 A.L.R. 2694 

9. Pennsylvania Coal Company v. Mahon et al. 260 U.S. 398, 43 S. Ct. 158, 67 L. Ed. 322, 28 
A.L.R. 1321. 

10. Taylor v. Trianon Amusement Co., 146 Fla. 447, 200 So. 912; Knowles v. Central Alla- 
patta Properties, 145 Fla. 123, 198 So. 819; City of Miami Beach v. Texas Co., 141 Fla. 
616, 194 So. 368, 128 A.L.R. 350; Robinson v. Florida Dry Cleaning & Laundry Board, 141 

_ Fla. 899, 194 So. 269. “It must be exercised reasonably, not arbitrarily, without discrim- 
ination. The regulation must have some tendency to promote the public health, public 
safety, and public welfare.” 43 C.J. 336, sec. 365. 

11. City of Miami Beach et al. v. Daoud, 6 So. (2d) 847, 848-849. 

12. Did the City of Miami Beach have the specific delegation of power to regulate auctions 
and auction sales? Was the attempted amendment to the zoning ordinance for the purpose 
of regulating auctions in the guise of a zoning ordinance? If so, could the regulation 
have been attempted under the general police power? See, Hunter v. Green, 142 Fla. 104, 
194 So. 379, wherein the business of an undertaker was held to be validly subject to 
regulation under the police power conferred on the city. Also, James v. Gerrell, 137 Fla. 
324, 188 So. 812, as to auctions being affected with a public interest. 

13. Auctions are undoubtedly “legitimate” in Florida and “affected with a public interest.” 
James v. Gerrell, supra; Perry Trading Co. v. City of Tallahassee, 128 Fla. 424, 174 So. 
854, Ill A.L.R. 463; Adams v. Isler, 101 Fla. 457, 184 So.'535; Levy v. Stone, 97 Fla. 458, 
121 So. 565. See, however, 36 Mich. L. Rev. 1404, wherein, in commenting upon Perry 
Trading Co. v. City of Tallahassee, supra, the Florida court is commended for its forward 
view of considering auctions as legitimate in view of the statement that “Auctioneering 
has traditionally been considered as subject to stringent regulations by the state, being 
classified with the saloon, poolhall, pawnshop, and junkyard as ‘dangerous,’ questionable, 
or merely tolerated business.” 
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